NORTH CAROLINA
REGISTER

VOLUME 30 0 | 946dJ)Fages1483-1618

January 15, 2016

. EXECUTIVE ORDERS
Executive Order NO. 83... . et eeemr e st eeaaa e 1483i 1485
EXecUtivVe Order NO. 84 ... ... il it e e et s eererae e e eeeaaas 1486

II. IN ADDITION
Elections, Board of AdViSOry OPiNioN.......ccouiiviiiisin e eeasie e niiieeee e e 14871 1489

1. PROPOSED RULES
Budget and Management, Office of State

DEPAITMENL... .ot e n———— 149071 1498
Environmental Quality, Department of

Coastal ReSOUrCESOMIMISSION. 1ooiiiih. fuaieehaneeeaze s b b eeeeeeees 15051 1507
Justice, Department of

Criminal Justice Education and Training Standards Commission......... 1498i 1505
Occupational Licensing Boards and Commissions

Appraisal BOard....... ..ot e 151971 1524

Barber Examiners, Board Qf............ooiviiiiiiiiieeeieeeee e 15077 1519

V.. TEMPORARY RULES
Natural and Cultural Resources, Department of

Department . e —— e 15257 1533
Occupational LicensingBoards and Commissions
Landscape Contractoflsicensing Board..........c..o.io i iiieen et 15337 1541
V. RULES REVIEW COMMISSION ...cocooiiiiiiiieiiinieeeee st esitee et e 1542i 1552
V1. . CONTESTED CASE DECISIONS
INAEX 10 ALI DECISIONS .....oeeeeeee s et e eeee e st 15531 1560
Text of ALJ Decisions
LA CPSO8579...... e diteiee et e s sttt e e b e e e eaas e enbb e aed e e 15617 1568
TAREV 09184 it e ettt 15691 1572
15 BSW 04491 . ittt iaun e sse s ssss st e e e s eneasie e ent s e e nbneeennneeeesnnneens 15737 1579
15 EDC 00272.....eeee s ittinnaasss eeae et et e s s smeesiE e e e e smensseeeanbbeeesnnneeesnnaeens 15801 1585
15 EDC 03B43.... .ottt ettt sttt eeeia et e nan e sanne s 15867 1618

This publication is printed on permanent, afide paper in compliance with G.S. 125.13



Contact List for Rulemaking Questions or Concerns

For questions or concerns regarding the Administrative Procedure Act or any of its components, consult with
agencies below. THmolded headings are typical issues which the given agency can address, but are not inclusi

Rule Notices, Filings, Register, Deadlines, Copies of Proposed Rules, etc.
Office of Administrative Hearings
Rules Division

1711 New Hope Church Road (919) 41-3000

Raleigh, North Carolina 27609 (919) 4313104 FAX

contact: Molly Masich, Codifier of Rules molly.masich@oah.nc.gov (919) 4313071
Dana Voijtko, Publications Coordinator dana.vojtko@oah.nc.gov (919) 4313075
Lindsay Woy, Editorial Assistant lindsay.woy@oah.nc.gov (919) 4313078
Kelly Bailey, Editorial Assistant kelly.bailey@oah.nc.gov (919) 4313083

Rule Review and Legal Issues
Rules Review Commission

1711 New Hope Church Road (919) 4313000

Raleigh, North Carolina 27609 (919) 4313104 FAX

contact: Abigail Hammond, Commission Counselabigail.hammond@oah.nc.gov (919) 4313076
Amber Cronk May, Commission Counselamber.may@oah.nc.gov (919) 4313074
Amanda Reeder, Commission Counsel amanda.reeder@oah.nc.gov  (919) 4313079
JasoriThomas, Commission Counsel jason.thomas@oah.nc.gov (919) 4313081
Julie Brincefield, Administrative Assistanfulie.brincefield@oah.nc.gov (919) 4313073
Alexander Burgos, Paralegal alexander.burgos@oah.nc.gov (919) 4313080

Fiscal Notes & Economt Analysis and Governor's Review
Office of State Budget and Management

116 West Jones Street (919) 8074700

Raleigh, North Carolina 27668005 (919) 7330640 FAX

Contact: Anca Grozav, Economic Analyst osbmruleanalysis@osbm.nc.gov(919) 8074740
NC Association of County Commissioners

215 North Dawson Street (919) 7152893

Raleigh, North Carolina 27603

contact: Amy Bason amy.bason@ncacc.org

NC League of Municipalities (919) 7154000

215 North Dawson Street
Raleigh, North Carolina 27603
confact: Sarah Collins scollins@nclm.org

Leqislative Process Concerning Rulenaking
Joint Legislative Administrative Procedure Oversight Committee
545 Legislative Office Building
300 North Salisbury Street (919) 7332578
Raleigh, North Carolina 27611 (919) 7155460 FAX

contact: Karen Cochrari&rown, Staff Attorney  Karen.cochrandrown@ncleg.net
Jeff Hudson, Staff Attorney Jeffrey.hudson@ncleg.net
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State of Nn:fh Carolina

PAT McCRORY
GOVERNOR

December 18, 2015

EXECUTIVE ORDER NO. 83
EMPLOYEE AND EMPLOYER FAIRNESS INITIATIVE

WHEREAS, certain businesses engage in “employee misclassification” by improperly
classifying their employees as independent contractors which enables these businesses to avoid
the liabilities and obligations imposed by state and federal law;

WHEREAS, the practice of employee misclassification: (1) deprives North Carolina
employees of their lawful rights and protections; (2) affords uncthical business owners with a
competitive advantage at the expense of lawful businesses; and (3) divests the state and the general
public of significant tax revenues;

WHEREAS, increased cooperation and streamlined information sharing between state
agencies is an effective tool for preventing and combating the abuses inherent in employee
misclassification;

WHEREAS, the consolidation of resources among relevant agencies is anticipated to
effectively bolster enforcement initiatives without unnecessarily increasing the size of government
or unduly burdening North Carolina businesses;

NOW, THEREFORE, pursuant to the authority vested in me as Governor by the
Constitution and laws of the State of North Carolina, IT IS HEREBY ORDERED:

Section 1.

The Employee Classification Section (hereinafter “Section™) is established within the Industrial
Commission. The Chairman of the Industrial Commission (hereinafter “Chairman”) shall appoint
a Director of the Employee Classification Section (hereinafter “Director”) to direct and oversee
the Section in carrying out its duties as provided herein. The Chairman may employ clerical staff,
investigators, and other staff as is necessary for the Section to perform its duties. The Chairman
shall provide the Section with adequate offices in which the Section's records shall be kept and its
official business transacted during regular business hours.

Section 2.

The Secretary of Revenue, the Chairman of the Industrial Commission, and the Assistant Secretary
of Commerce for the Division of Employment Security shall each designate an employee of their
respective agencies to serve as liaisons to the Section. The Commissioner of Labor and
Commissioner of Insurance are each invited to designate an employee of their respective agencies
to serve as liaisons to the Section.
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The Section and agency liaisons shall have the following duties:

(1) The Section shall be available during business hours to receive complaints of employee
misclassification by telephonic, written, or electronic communication. Complaints of
employee misclassification may be made directly to the Director or may originate from
agency liaisons.

) For each complaint made to the Director, the Director shall create a file and refer the
complaint to each of the agency liaisons. Each liaison shall conduct his or her own
independent investigation to determine whether violations of their respective operating
statutes have occurred as a result of employee misclassification. Each liaison who finds
that a violation has occurred shall ensure that necessary enforcement actions are initiated
under their respective agencies’ operating statutes. Liaisons shall provide quarterly reports
to the Director as to the final outcome of all investigations and/or enforcement actions.
Each report shall include, at a minimum, the number of complaints of employee
misclassification received, the number and amount of back taxes, wages, benefits,
penalties, or other monies assessed, the amount of back taxes, wages, benefits, penalties,
or other monies collected, and the number of complaints referred from the liaison to the
Director.

3) For each complaint made directly to an agency liaison, the liaison shall refer the
complaint to the Director. The Director and liaisons shall then follow the procedure set
forth in paragraph (2) above.

(4)  The Director shall coordinate with appropriate state agencies, Office of the Governor, and
legislative staff to create and sustain comprehensive measures to combat employee
misclassification practices.

5) The Director, agency liaisons, and the Department of Information Technology shall
develop methods and best practices for information sharing between State agencies in
order to proactively identify possible instances of employee misclassification.

(6)  The Director shall develop methods and strategies to educate employers, employees, and
the public about proper classification of employees and the prevention of employee
misclassification.

Section 3.

By January 1 of each year, the Section shall publish to the Office of the Governor a report of the
Section’s activities, together with any recommendations or proposed legislative changes as the
Section deems advisable. This report shall include, at a minimum, the number of reports of
employee misclassification received, the number and amount of back taxes, wages, benefits,
penalties, or other monies assessed, the amount of back taxes, wages, benefits, penalties, or other
monies collected, and the number of cases referred to each State agency.

Section 4.

All cabinet agencies, departments, and boards and commissions are directed to provide the Section
with all reasonable assistance and information that may be requested in furtherance of its duties as
set forth in Section 2. All Council of State heads are invited to share all relevant information and
collaborate with the Section in its efforts to prevent and identify offenses arising from employee
misclassification.
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